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MOTION IN LIMINE OF THE STATE OF OHIO
WITH RESPECT TO THE JOINT MOTIONS OF :
DEFENDANTS MICHAEL SCIORTINO AND JOHN MCNAILY IV
AND OTHER DEFENDANTS

Now comes the State of Ohio, by and through the Special Prosecutors for
Mahoning County, and moves this Honorable Court for an order precludlng any -
defendant from putting on witness testimony or submitting evideénce 'relatmg. to their
allegations of “governmental misconduct” raised itx'tﬁeir recentﬁhng, for the réé’sbi:
that such evidence is of no relevance to any motion hearing set for December 6, 2“616 -
with which to determine whether a record should be sealed in a case or otherwiée.

STATEMENT OFTHECASE |

On July 29, 2010, the Mahoning County Grand Jury returned a seventy-

. (73) count indicbment chgrgmg, the defendants with various offenses in wo}ghun of the
Ohio Revised COd,e', In a‘ddiﬁon to numerous previous filings and motions, a tlnrd party
-mewspaper, The Youngstown Vindicator and its s:ster stziﬁon, Wf‘MJ—TV,_ recenﬂy

moved the Court to reconsider its earliet order sealing records and lnmtmg access.
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Rather than responding with a brief in opposi:tion to the motion of the media to
unseal the proceedings, the Defendants Sciortino and McNalIy reésponded wzth an
unusual motion captioned: “Joint Motion of Deféndants Mtchael V. Sczorhno fo Insure
Public Access to Filings after insuring that Filings are in Accordance with the -
Established Rules of Pleading”, The ‘motion’ states, in essence that the defendants
recant their earlier objections to the Court’s method of handling the filings in the case *
and then veers into trial tei:ﬁtory by making uﬁsupporte‘d allegations of gOVemIﬁent
misconduct and serving subpoenas upon the elected Mahoning. Co:urrty ?'ro'se“cuting .
Attorney and an assistant, ostensibly for the purposes of addressing those allegations.

LAW AND ARGUMENT

L. THERE IS A LIMITED RIGHT OF ACCESS TO COURT
- DOCUMENTS IN A CRMINAL PROCEEDING.

The law is well-settled with respect to media and public right of access to criminal
proceecdings. The First Amendment to the United States -'Constitﬁﬁon provides a
limited right of access to crimiﬁal procéedings. .Stqte ex rel.: -Cinc‘iﬁnaﬁ Enquif‘ef" v.-
Winkler (2004), 101 Ohio St. 3d 382, 383~84,- 2004 Ohio 1581, at ¥ 8, citing. Preés.
Enterpnse Co. v. Superior Court of Cal, Rwers:de Cty. (19860, 478 U S. 1 7—81 see
also Richmond Newspapers, Inc, v. Virginia (1986), 448 U.S. 555. - leemse, Sectmn'
16, Article T of the Ohio Constitution guarantees the public’s right to open courts.
Winkler, 101 Ohio St. 3d at 383-84. "The right of access iﬁélﬁd‘es both access to the
courtroom. itself along with records and the transcripts which document the -
proceedings. Id., éiting State ex rel. Seripps Howard Broadcasting Co. v. Cuyahogd-
Cty. Court of Common Pleas (1995), 73 Ohio$t. 3d 19, 21, 652 N.E.2d 179.




As the Winkler Court noted, the right of accesé serves two important policy goals. _ .
First, a erime is a public wrong and thé ecommunity has a cbmpeﬂiﬁg interest in
observing the administratioﬁ of justice. Id. at 7o, cih‘ng Jack B. Harrison, Commen’r, '
How Open is Open? The Development of the Public Access Doctrine Under State Open
Court Promszons, 60 U. Cmv. L. REV. 1307, 1322. Second, the nght of access promotes
respect for and understandmg of the legal System and thus ehables the public to engage
in an informed discussion of the governmental process. Id.,, citing Anne-Therese
Bechamps, Sealed Out-of-Court Settlements: When Does the Public Have a Right o
Know?, 66 NOTRE DaME L. REV. 117, 127. Moreover, the Sxxth Circuit opmed in Detroit
Free Press v, A.shworth (6% Cir. 2002), 303 F.3d 681, 703-04, cmng chkmond
Newspape:s 448 11.5. at 569, that public actess acts as a check agamst the actions of
the executwe by assuring us that proceedmgs are conducted fairly and properly. The
Sixth Circuit explained Uhat openness: 1) enstres ’thét the government does its ‘jo.b_
properly- and does not make mistakes; 2) has a cathartic effect, 3) ‘enhances the
perception of integrity and {airness; and 4) contributes to the proper functioning of t]i'e_
republican system of self-government by protecting free- discussion of gOV-ei'.nr'ﬁént‘.
affairs. Id. at 704. As the district court in Ashworth v. Bagley (S.D. Ohio 2005), 351 F.
Supp. 2d 786, 791, 11§ted “[t]he public has as much interest in the pr‘écess as in the =
result, and contemporancous, rather than after-the-fact, access to the process seems to
promise more benefits than detriments.”

Regarding c,onsututlonally-based access to court documents the Slxth Clrcult |
, Court of Appeals is split whether the right to inspect is founded _111 the constitutional
right or the common law right. Compare Uhnited States v. Eéckham ('6"Il Cir. 1986), 789

F.2d 401, 406-09 (holding members of the media have no con_stitutional-right. of aceess




. to tapes), with Apphcai‘zon of Nat' Bmadcastmg Co. . Presser (6t Clr 1987), 828F, 2d
340, 345 (holdmg there is a quahfied FlI‘St Amendment right of access to proceedmgs
and dociments),

Beyond the constitutional analysis, there exists a co'mmon- law right of access to-
judicial proceedings and documents, Bagley, 351 F. Supp. 2d at 788-8o, citing Nixon 'y
Warner C’ommc’ﬁs, Ine. (1978), 435 U.S. 589, 597-9§. The trial t:ourt’s discreﬁOn-With
regard to the common law right of access is not unfettered and usually involves a fact-
intensive and context-specific balancing of the competing mterests of those who seek
access and those who would seek to deny it. Id., citing Ntxon, 435 U.S. at 598-99. The
interests to be weighed are: 1) the Court’s supervisory anthority over its own &ocinnents;
2) the benefit to the public from the incremental gain in knowledge which w'oulc__i re'sultl :
from access to the materials in queétion; 3) the degree of danger to the petitioner or |
other persons mentioned in the ﬁlaterials; 4) the possibility of improp'gr‘moﬁvés on the
part of the media; and 5) _anyr other special circamstance in the case. d, citing
Beckham, 789 F.2d at 409. | _ A |

There is a strong presumption in favor of access. Id., eiting Nixon, 435 U.S. at
602; Brown & Williamson Tobacco Corp. v. Federal Trade Comm. (6% Cir.1983), 710 -
F.2d 1165, 1179. Any balancing of interests begins from the starting point in fa_Vof of
access. Id. Additionally, instead of mercly indicating rational interests m favor of
restricting access, a court must set forth “substantial reasons” for denying access. Id.,
citing Beckham, 78¢ F.2d at 413. Ther_efore, the decisiqn to restrict media access;_ to
documents must survive a more searching form of “intermediate _sc:_'utiny.” Compare zd :

(“su'bstantiai reason”), with United States v. Virginia (19§6),- 518 US, 515, 524




(“exceedingljr persuasive justification” of “im'porﬁant governmental ini:_erésts” which is
“substanﬁglly related” to achievement of those objectives). | |

I? is the proper role of the legislature to balance ‘thé competing interests Befm_feen
publie and private righ‘cs. Winkler, 101 Ohio St. 3d 382, 2004 Ohic 1581, at 7 9, citing
State ex rel. Toledo Blade Co. v. Univ. of Toledo Found. (1992), 65 Ohio St. 3d 258, 266, .
602 N.E.2d 1159. Thé General Assembly did se in R.C 2953.02. In that section, the
General Assembly pr'ovﬁ' ded that a court, following, a finding of not guilty or dis'mi%sal or
no-bifl indictment, may seal a record. The'sec_tion does not mentiﬁn sealing_ ongoing
crimiﬁal actions. In fact, the section specifically prohibits séaling of a\caSe whem'the
defendant has a pending criminal action. R. C; 2053.52(B)(2)(b). ,

Moreover, the Chio Public Records Aet, R.C. 149.43 et seq. éodiﬁes the rule in
Ohio that “public records are the people’s records.” Dayton Newspapers, Inc. v. Dayton
(1976) 45 Ohio St. 2d 107, 109, 341 N.E.2d 576, 577. Anyone may inspect records at any |
time, subject only to the limitation that such inspection does riot endanger the safety of
the record or unreasonably interfere with the discharge of the d'l-ltie's'l of the officer -
* having custody of the record. Id. at 109, 341 N.E.2d at 577-78-, quoting Stdate ex rel.
Patterson v. Ayers (1960), 171. Ohio Sf. 369, 371 (quotations omitted). unbt.shomd be
resolved in favor of disclosure. Id, at 110. Records should be available to the. public
unless the custodian can show a legal prohibition to disclosure. Id., citing R.C.
121.22(A). _

As the Supreme Court of the United States recenfly reaffirmed in Presléy v.
Georgia (2010), 130 S. Ct. 721, 723, citing Press-Enterprise I, 464 U.S: 501, the public -
trial right extends béyond the accused and can be invol%éd under the First Aﬁmdment. : '

This right is binding on the States. Id. To overcome the presﬂmptibn of openness based
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on findings that closing or sealing the proc‘:eedfng. is eisential to preseive the higher
value of a fair trial under th’e Sixth Amendment, the court must find a compellmg
governmenta] interest whi ch is narrowly tailored to serve that interest- strict scrutmy
apphes Press Enferprlse I, 464 U.S. at 510; Waller v. G’eorg:a (1984); 467 Us. 39, 44-
45; Globe Newspappr Co. v. Superior Court fOr the Cty ofNor:folk (1982), 457 U.S, 596
606; Brown v. Hartlage (1982), 456 U.S. 45, 53-54.

Additionally, because the court’s order preventing access to the newspapers could - '
be construed as a form of prior restraint, a note .about prior restraints is apprbpriate.-
The term “prior restraint” is used to describe administrativé and jtidicial orders

forbidding certain communications when issued 111 advance of the time ‘rhat such

communications are to occutr. Alexdnder v, United States (1993) 509 U.S. 544, 550; see s

-aiso New York Times Co. v. United States (1971}, 403 U.S. 718, 714 {per cunam) Unlike
cases involving subscquent punishment for speech, prior restraints bar a person or
entity from speech in the future, Alexander, 509 U.S. at 553. Some may argue that the
court’s order could be construed as a prior restraint because a ‘sealing’ if otherwise
subject to disclosure controls the flow of information and effectively prohibits the précs
from writing about the ongoing criminal case. See Grosjean v. Am, Press Co. (1636),
297 U.S. 233, 246. '

IL.  TESTIMONY AT THE PRE-TRIAL HEARING ABOUT ALLEGED
GOVERNMENT MISCONDUCT WOULD BE. IRRELEVANT TO
DISPOSITION OF THE PENDING MOTION REGARDING
SEALING OF CASE DOCUMENTS. o

- In their missives, defendants indicate desires to call witnesses to teshi'y to what

the State can only surmise are defendants’ allegatlons of govemmental misconduct. The

upcoming hearing, however, is focused on arguments relating to i) certain ef the




defendants’ motion to dismiss the indictment relative to their argument and ii) the
Press’ motion.
The extant motions are ostensibly labeled as motions relative to records and

sealing while the subpoenas issued to Mahoning County prosecutors relite to what the

State can only surmise is defendants’ intention to elicit testimony or present ewdence

relating to allegations of governmental misconduct. Introducﬁon of any evidence either -
through tangible items or testimony would be absolutély irrelevant to dispdsition of the
pending motions concerning whether and t6 what extent records-may be ‘sealed’. See
Evid. R. 401 and 403. |
While purported allegations of governmental misconduct - may have some
relevance from a defense perspective to a defendant’s tnal strategy or tactics, such
testimony have absolutely no place in the present proceedings and—from the State’s . -
perspective--would appear to be nothing more than an outrageous effort by certain -
defense counsel to make their own manipulative headlines during a hearing which will
likely be heavily covered by the media.
Moreover, such a hearing relative to those allegations, should it occur for some proper .
metion-driven purpose, is premature, given conflict issues that must be addressed.
- In State v. Spahr (1976), 47 Ohio App.2d 221, the couit suminarized the intent of a -
motion in Limine at paragraph one of the syllabus:
"As related to trial, a motion in limine is a precautwnary request, directed _
1o the inherent discretion of the trial judge, to limit the examination of
witnesses by opposing counsel in a specified area until its admissibility is
determined by the court outside the presence of the jury.” The power to
grant the motion is not conferred by rule or statute, but-instead lies within
the inherent power and discretion of a trial court to control its proceedings.

Id. at 224, Riverside Methodist Hosp. Assn: v, Guthne, supra, at 310, See,
also, Evid. R, 103(A) and 611{A).” .




CONCLUSION A '

The State submits that putative evidence relating i:o'.:éllegations of miscoﬁduc‘t is
irrelevant to the issues reléting to the sealing of QOui't retiords_, or, for ﬁat matter, aﬁy
other pending motion for the December 6, 2010 hearing da'te and respectfully reqnesi:sf_
that the court exclude any such evidence that may be offered by any defendant
Accordingly, the State respectfully requests that this hoﬁaré’bl’e Court grant its Motion in

limine and issue an order barring the introduction of any such evidence. during any
hearing occurring on that date, | | |

Respectfolly submitted, -

Dennis P. Will 0038129

~ Paul Nick 0046516
© 7+ Anthony Cillo 0062497
T David P. Muhek 0024395

Special Prosecuting Atforneys

) ~ CERTIFICATE OF SERVICE
A true copy of the forgoing motion has been sérved this 1% day of D&éémber, AQOIQ'upon
Defendants John McNally, IV and i\/ﬁchael Sciortitio in care of their counsel at their addresses
appearing on the attached distribution list and served: upon counsel for deféndants charged by
way of the same common indictment and shall be filed with the court, all via their raspective

email addresses appearing on said distribution list and through the sarte method of delivery.

;pecial Prosecuting Attorney
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