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McLauGHLIN & McCAFFREY, Lip
Earon CentER, SUitE 1350

11 SUPERYOR AVENUE
. CLEVELAND, OHIO 44114-2500
John F, McCaffrey © (216) 623-0900  Fax (216) 623-0935
Hm@paladindaw.com law@paladin-law.com
September 2, 2010

Yia Email & Regular U.S. Mail

Hon, William H. Wolff; Jr. ‘

¢/o Stephanie Frank, Bailiff

Mahoning County Court of Conumon Pleas
120 Market Street

Youngstown, OH 44503 -

. Re:  State of Okio v. Anthony M. Cafaro, 5r., et af., Case o. 2010 CR 00800
Mahoning County Court of Common Pleas - {.Tudge Wo —

Dear IudgéVWOIﬁ‘:

I write to you as counsel for Defendants Ohio Valley Malt Company and 'I‘he

Manon Plaza, Inc. seek:mg the Court’s unmedxate mtewentlon pnor to the September 9"'

pretrial, to cease the State’s announced intent to file bill of parhcular responses prior to

the scheduled pretrial on September 9, 2010, See Notice of Intent of the State of Chio to

Comply with Ohio Criminal Rules 7(E) and 16(B) & Local Criminal Rule 9. T am joined
in this eﬁ‘ort by counsel repmentmg Defendants Anthony M. Cafapo. Sr Flora Cafaro,
and The Cafaro Company.

Defendants request the Court issue a directive to the State requiring it to:

1. Produce to the Defendants, fourteen (14) days in advance of filing with -

the Clerk of Court, its proposed bill of particular resp onses concerning
any one or more of the Defendants named in the Indictment until
Defendants have the opportimity to apply to the Court for appropriate

relief; or alternatively,
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2. Direct that its bill of particular r«x_aponsesrbe filed under seal witﬁ the
Cletk of Court to afford both the Court and Defendants the opportunity
fo move fo redact the specific portions which Defendants dontend_
should be stricken from filings before being made public,
At a minimum, Deféendants requ;mt the Court pref_:lude the State from any further public-
filings until the pretrial on September 9™ at which time the Court may receive further
information from the parties on this issue, 01; require Defendants to proceed- with the
filing of a formal motion pursuant to Rule 45 of the Rules of Superintendence for the
Courts of Ohio, which authorizes a const to restrict public access to a case document

based on a party’s motion or the Court’s own order,

The State’s Response Coutains-Gratuitous, Inflammatory Statements More .

Akin To A Press Release Than A Response To A Bill Of Particulars

The State recently filed, on the public record, a document purporting to be its
response to a bill of particulars requested _by Flora Cafaro and Martin Yavorcik, See
State of Ohio’s Response to Motions ﬁf Defendants Martin Yavorcik and Flora Cafaro ‘
for a Bill of Particulars (heremafter “the State’s Response™). The Sﬁk’s Respbnse fails
to respond to the specific requests for partiéula:rity sought by Mr. Yavorcik or Ms.
Cafaro. Furthermore, the State’s Response contains grat_:'iitous and inflammatory
statements designed to incite the media and poison the imb]ic’s perceptipn ofthe
Defendants, |

The State’s Response was filed on Tuesday of this week and Mediately made
available t(.)rYoungstown area media outlets even before the Defendants, or this Court,
were served. In fact, Defendants cﬁly learned of the ﬁlmg al'ter-be;ing @mtﬁ by the

. media. Although furnished to the media, the State’s Response was not available on the
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- Clerk of Court’s electronic docket, or from your bailiff Stephanie Frank.” To date, every

filing by Defendants has been immediafely furnished to your bailiff and promﬁﬂy served
on the State. In contrast, Defendants were not served with the State’s Response until
Wednesday, September 1%, well after the media fuily reparted on the contents of the
State’s Response, \ '

The State’s effort to pander to the media through its Response snic'ceeded. The
front page headlme on the Septembcr 1 edition of The Vindicator read “Deta:ls emerge.

in Flora Cafaro Yavorcxk case” and the accompanying arﬁc[e trumpeted the State’s

o,

allusion to potential Evid. R, 404(B) ewdenc-e A copy of the article is enclosed with this

letter. The State’s Response more in the nature of an adversarial press release than an
appmpnate tesponse to 2 weli-taken motion for a bill of parhcv.‘lars has extraordmary
potential to taint unfaxr?y_ the local citizenry and thereby senously conpromise
Defendants” ability to obtain 2 fair trial by an unbiased juty drawn from tﬁis community.
Defendants should not have to fear that in exercising their constitutional rights to be fully
informed of the allegations made against them in the Indictment they will be providing an
opportunity for the State to multiply the media exposure that resulted from its initial
Indictment and élisseminate, through the vehicle of a legal pleading, extraneous,
mﬂammatory and prejudicial alleganons and promxses of future ewdence that might
well be excluded — into the public consciousness.

Abillof particulars is not a dev:ce to be manipulated by the prqsecution fo

preview discovery, test themes to be advanced at trial, 61' characterize the “other act™

evidence the State may offer at trial. See State v. Sellards (1985), 17 Ohlo St.3d 169 171 -

(“Abill of partzculars hasa lumted purpose — fo elucidate or particularize the condnct of
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the accused alleged to constitute the charged offense.”) (Emphasis added).
Specifically, with respect to Flora Cafaro’s réquest for particularity on the lone count of '
the Tndictment charging her with an offense (Count 73 - money laundering), the State
again recites the relevant statutory language of R.C. § 1315.53, but then foreshadows its
intention to attack Defendants’ character with the following:

The Cafaro Company check signed by Defendant Flora

Cafaro was disguised to look like payments for Tegal

services on behalf of her son’s business and was instead

specifically used to pay for a survey/poll to be conducted

by Global Strategies Gronp as noted above relative to

Count 72, This is not the first time Anthony Cafaro or

other members of the Enterprise has made clandestine

payments and the State will seek te offer and introduce

other acts evidence. (Emphasis added)
See State’s Response at 8.

With respect to Mr. Yavoreik, the State characterizes certain _eﬁdenoethat has not
yet been produced in discovery. See State’s Response at 5, n. 3, Surpriéingly‘, the State
uses its Tesponse to comment on the anticipated testimony of potential witnesses to be
offeved at trial. See State’s Response at 6 ( ‘William Ferraro has denied ever meetmg and .
using Defendant Yavorcik for legal services.”). Even more egregious is the State’s -
attempt o bolster i 1ts characterization of anticipated witness testimony by Stéting: “There
are a number of interview summaries created by [the FBI] . . . which will be provided to .
defendant in Discovery pursuant to Ohio Crim. Rule 16.” See State’s Response at 6,1, 4,
Such statements are clearly intended for the media, not 1o respond 1o the Deféndants’
requests for particulars.

Each of the Defendants made written request for Crim. R. 16 dlsoovery and notice

of its intent to introduce Evid. R. 404(B) cv:tdmce by letter to the Special Prosecutors
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following their afraignment. Asthe :Court well knows, the State’s production of " '
discovery material is not fited with the Clerk of Couft or ﬁmd_uced to the media before, or
even affer, its disclosure to a defendant, Because of the State’s obvioﬁs. efforts to taint
the jury pool, this Court must take action to preserve and protect Defendants’
constitutionat right fo a fair and impartial trial.

Defendants'Request For A Temporary Sealing Is Appropriate Where Tlie
State’s Response Endangers Defendants Ability To Receive A Fair Trial

A.  Soperintendence Rule 45(E) Aunthorizes The Sealing
Of Case Documents ' _

Rule 45(E)(1) of the Rules of Superintendence for the Courts of Ohio authorizes a
party to a judicial proceeding, or the court on its own order, to restrict-public access to d
case document, On January 12, 2009, the Supreme Court of Ohio amended the Rules of |
Superintendence by adopting Rules 44 through 47 . See C!éveland Construction, Inec. v. '
Vil[anuéva (2010), 186 Ohio App.3d 258, 262. The newly adopted rules, effective as of |
May 1, 2009, ourtline procedures for reg_ﬁlating public access to court documents. .
Specifically, Sup. R. 45(E) concerns the restriction of puﬁlic access to a case document, .
more often referred to as the sealing of a document. Superintendence Rule 4S(E)(1)
permits any party who is the sub_]ec‘t of information ini a case document to file a motion 7
requesting that the court restrict public access to the information or the entire docume‘nf if
necessary. -
Supain@deqce Rule 45(E)(2) provides the standard by which a court sixould -
determine whether public access to a document is tobe Aresuicted':
(2) A court shall restrict public access to information in
a case document or, if necessary, the entire document, ifit

finds by clear and convincing evidence that the -
presumption of allowing public access is outweighed by a
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higher interest after considering each of the following;

{2)  Whether public policj is served by
restricting public access; . .

(b)  Whether any state, federal, or common law -
exempts the document or information from public access;

(©) Whether factors that support restriction of
public access exist, including risk of injury fo persons,
individual privacy rights and interests, proprietary business
information, public safety, and fairness of the adjudicatory
PTOCESS: ) : .
© See Sup.R. 45(E)(2).

Each factor is met here. As described below, public policy is best served by
restricting access in the manner suggested by Defendants so that their constitutional right
to trial by an unbiased jury is preserved. Furthermore, although no Iaw specifically
exempts a bill of particulars from public access, exi sting cﬁse law amply supports the
right to restrict the manner in which filings in a ctiminal case are handled, including
restricting public access. Finally, restricted access is appropriate in order to avoid the
State from repeating its apparent gamesmanship and efforts to undermine the
findanental fairness of these proceedings.

B. The Right To A Fair Trial Qutweighs Public Access
To The State’s Bill Of Particulars

While there exists a general First Amendment right of public access to documents
filed with the court in the course of judicial proceedings, this right is by no means
gbsolute. Rather, it is best &escnbed asa éuaﬁﬁe_d right that balances the pﬁblic’s right to
access to judicial proceedings with a criminal defendant’s oountervailiné constitutional

rights to a fair trial and an impartial jury. See Globe Newspaper Co. v. Superior Court

(1982), 457 U.S. 596, 606; Rickmond Newspapers, Inc. v. Virginia (1980), 448 1.8, 555, '



T gkptbe 3070 18731PM P LASERIETFEY T

581 n.18.
"While open criminal proceedings give assurances of
faimess to both the public and the accused, there are some
- limited circumstances in which the right of the accused to a
fair trial might be undermined by publicity. In such cases,
the trial court must determine whether the situation is such

that the rights of the accused override the qualified First
Amendment right of access.

Press-Enterprise Co. v. Superior Court (1986), 478 U.S. 1,9 ('fpress-gnf'e_;pgiseﬂ").

‘The United States Supreme Court and the Supremé Court of Ohio have both
recognized that “no right ranks higher than the [Sixth Amendment] right of the accused to..

‘afairtrial.” State, ex rel. Beacon Journal Publishing Co. v. Bond (2002), 98 Ohip 8t.3d

146, 154, quoting Press-Enterprise Co. v. Superior Court (1984), 464 U8, 501, 5 08 _
(“Press—Erzterﬁrige m. Accordingly, a criminal defendant’s Sixth Amendment right to a
fair trial outweighs the public’s interest in access to a court document. See fn re New
YorJ; Times Co. (2d Cir. 2009), 577 F.3d 401, 410 n.4 (“other prooeedings may be
nonpublic under certain circumstances, including protecting a defendant’s right toa fazr
twial”); I re Globe Newspaper Co, (1* Cir. 1990), 920 F.2d 88, 93 (defendant’s Sixth
Amendment right to 2 fair trial is constitutionally protected interest to be considered in
ordering disclosare); United States v. Sampson (D. Mass. 2003), 297 F.Supp.2d 342, 345
(“An accused’s Sixth Amendment right to a fair trial plainly rises to the level of a
compelling interest”), The constitutionally-protected right to a fair trial will be directly
implicated by the State’s filing of further bills of particutars akin to its Response.

“A high pmﬁle case . . . imposes unique demands on the trial co;nt, and requires
the conrt to establish procedures for dealing effectively, efficiently and iIE'airly with -_

recurring issues such as whether documents should be placed nnder seal or redacted.” -

st e e e, e E e 4 1 SR, L L T g geeed
T : 77 EEEREAS .:‘E}ﬁ-_\-g: . . Fa



Sep#@2 2010 12¢31PM " HP LASERJETHEHR ~° .- 7

United Siates v. Mc Véigh (107 Cir. 1997), 119 F.3d 806, 7813. MecVeigh 'noted_ that the
Supreme Court had not yet made a definitive ruling on whether there was a First
Amendment right of access to court documents, and if so the scope of that right. Id. at
812. However, Mc?’ez‘gh assumed that the Firgt Amendmént_ right to attend pre]iminmy N |
hearings established in Press Enterprise II extended to access to judicial documents. Id.
McVeigh held that the district court made sufficient-findings to support its sealing orders:
““With respect to the limited redactions of the suppression motion and ac;compaalying
exhibits, the court noted that the motions contained “references and attachments which
are not now and may never be in evidence,” and that disclosure ‘would likely generate - _
pre-trial publicity prejudicial to the fnt_erests of all parties in this criminal proceeding, ™
1d. at 814-15 (footnote omitted),

MecVeigh also held that the public is not entitled to evidence once the evidence is
in fact determined by the court to be inadmissible. J4. at §13. The interview summarieé :
referenced in the State’s Response are c]eérly inadnaissible hearsay, similar to the agent
interview notes McVeigh determined should not be released to the public because of their
“deleterious effect of making publicly available incriminating evidence that the d'istrict.
court has ruled may not be considered in assessing the defendant’s guilt.” McVez:g};,- 119

| F.3d at 814,

The situation that warranted redaction of material in McVeigh is the precise.
situation present here. Among other faults, the State’s Response contains inflammatory
and prejudicial references to information that likely will be ruled inadnuissible af trial.
However, ptior to this Court being able to determine the admissibility of such evidéxx:ce,

the rﬁedia has seized on the inflammatory statements and caused even more prejudice fo
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the Defendants. The substantial risk of further prejudice is great and action must be taken
immediately to protect the Defendants from the State’s inappropriate tactics.

The Supreme Court “has fong recognized that adverse pubii’city can enda’nger the

ability of a defendant to recsive a fir trial.” Gamnett Co, Inc. . DePasqaule (1979), 443

U.S. 368, 378. In Gannett, ﬁa Court found no First Amendment violation in the denisl
of public access to a suppression hearing, noting that:

Publicity concerhing pretrial suppression hearings such as

the one involved in the present case poses special risks of

unfaimess. The whole purpose of such hearings is to screen

out unreliable or illegalty obtained evidence and insure that.

this evidence does not become known to the jury. . . .

Publicity concerning the proceedings at a prefrial heating,

however, could influence public opinion against a :

defendant and inform potential jurors of inculpatory

information wholly inadmissible at the actual trial.
2d. (citation omitted); see also Nixon v. Warner Communications (1978), 435 U S. 589,
598 (observing that there may be compelling reasons sufficient to outweigh the public’s
interests in disclosure when “court files might have become a vehicle for improper _
purposes™). The same considerations are opeiative here, as the State’s Response contain
referencgs to inflammatory and prejudicial information that may never be~a_¢1mit_xed into
evidence but which may nonetheless remain indelibly imbedded in the minds of potential
Jurors. There is every reason to believe that future responses by the State will contain
equally if not even more inflammatory and prejudicial information.

The immediate relief Defendants request is tailored to balance competing

constitutional inferests. Jn re Providence Journal Co., Inc. (1% Cir. 2002), 293 F3d1,

 wasan outgrowth of a widely-publicized political corruption case against 2 mayor. The

district court ordered that all documents be reviewed by thie court prior fo the documents
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being publicly filed. The order was necessary becanse “a substfmtial risk of prejudicing
the parties’ rights to 2 fair trial” through the “mtense media coverage” existed, Id at 5.
A newspaper cha]lenged the court’s order. A

The First Circuit held that “given the cin;umsta:_mes of [the] case, the district -
court’s implementation of 2 general procedure to seal all memoranda temporarily appears .
narrowly tailored.” /4. at 14. The only suggested changes to the order the First Circnit
made were to: (1) include a timetable obligating tﬁe court fo perform its sereening
responsibilities; (2) review each memorandum filed prompily and-to not wait until any
possible reply memorandum was filed: (3) include a provision as to whether the court

_ intends to unseal memoranda at some point after the trial, and if so when; and (4) to
consider redaction as apossxble alternative on a document: by document bas:s 1d. at 15,
A similar procedure is warranted here.

“Every coust has supervisory power over its own records and files, and access has
been denied where ooﬁrt' files have become a vehiéle for iﬁ:proper purpqseé.” Inre: ﬁe
Spokesman-Review (D. Utah 2008), Case No. MC 08-6420, 2008 U.S, Dist, LEXIS
59070, at *6, quoting McClatchy Newspapers v. United &tates Dist. Court (9" Cir. 2002y, .
288 F.3d 369, 373-74. Access must be deﬁied to documents in this matter, because-
statements made in court documents are being used by the media for improper purposes.

For all of these reasons, Defendants respectfully request that the Court
promptly take action to restram the State from further prejudicing this trial, by requiring
that future responses to bills of particulars be provided.14 days in advance of public ﬁling
until Defendants have the opportunity to apply to the Court for appropriate relief, or that

. pubhc access to future responses be placed under seal until Defendants have the

10
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opportunity to apply to the Court for appropriate relief. To the extent necesssfy,

Defendants are prepared, if so directed by the Court, to file a formal motion requesting
this relief under Superintenderice Rule 45(E).

- Very Truly Yours,

et lligen

And for counsel Martin G. Weinberg,
George A. Stamboulidis, J. Alan Johnson,
and Ralph E. Cascarilla :

JEM/bn
"Enclosures

ce:  Paul Nick, Esq. (via facsimile and email)
Dennis P. Will, Bsq. {via facsimile and email)
David Muhek, Esq. (via facsimile and email)
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