oo OF COURTS
MAHTNING COU T‘z'é’mo
NOV 302015
IN THE COURT OF COMMON PLEAS | asmony oD
MAHONING COUNTY, OHIO ANTHONY VIVO, CLERK
Frie Terminal Place, LLC 1 2
And : CASENO. 2015-CV-- /&
US Campus Suites, LLC : o
And : )
Wick Properties, LLC e JUDGE Jﬂ Ll 87
And :
Dominic Marchionda
16 Wick Ave; Suite 100

Youngstown, Ohio 44503
COMPLAINT FOR
DECLARATORY JUDGMENT AND
TEMPORARY, PRELIMINARY
AND PERMANENT RESTRAINING
ORDER TO QUASH
: SUBPOENA FROM
Plaintiffs, . AUDITOR OF STATE

Y.

David Yost, Auditor of State,
%8 East Broad Street
Columbus, Ohio 43215

Defendant.

Now comes the plaintiffs, Erie Terminal Place LLC, US Campus Suites LLC, Wick
Properties LLC, and Dominic Marchionda, by and through counsel, and for their complaint

against the Defendant David Yost Suditor of State in the above-captioned case state as follows:

The Auditor of State has issued a subpoena for documentation related to an unknown
investigation. (See Exhibit A, B, C, and D attached hereto and incorporated herein) The auditor
of state has refused to disclose the nature of the investigation or the party being investigated,
despite numerous requests. Additionalty, the auditor of state as a limited scope of authority. The
auditor of state cannot investigate private entities, nor audit private entities who are not in

possession of public monies.
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L The Auditor of State has no jurisdiction to subpoena documents from Plaintiff
In order to grant a preliminary injunction, the court must examine four factors, 1) whether
there is a substantial likelihood that plaintiff will prevail on the merits; 2) the plaintiff will suffer
irreparable injury if the injunction is granted, 3) no third parties will be unjustifiably harmed if
the injunction is granted and for the public interest will be served by the injunction. Vanguard
Transportation System Inc vs Edwards transfer and storage company 1996, 109 Ohio App 3rd
786, 790, 673 NE 2nd 182.
Furthermore, Ohio Revised Code section 117.10 and 117.11 provide as follows: "the

Auditor of State shall audit all public offices as provided in this chapter. The Auditor of State
may also audit the accounts of private institutions, associations, boards, and corporations
receiving public money for their use and may require of them annual reports in such form as the
Auditor of State prescribes."

The plaintiffs are private corporations, they are not public entities nor are they private
institutions in possession of public money.

Furthermore, an administrative agency does not have unlimited authority to issue
subpoenas. A subpoena will not be traditionally and enforced unless: 1 the inquiry is permitted
by law, 2 the records sought are relevant to the matter in issue, and 3 the records disclosure will
not cause unreasonable costs and difficulty. State ex rel ministerial Day Care Association vs
Petro 100 Ohio State 3rd 343, 800 NE 2nd 18.

In the case at bar, the Auditor of State does not have unlimited authority to issue

subpoenas. The Auditor furthermore, does not, cannot establish that the inquiry is permitted by
law, the records are relevant to the matter in issue, and the records disclosure will not cause
unreasonable cost and difficuity. In fact, the auditor of state refuses to disclose what the matter in
issue is. Therefore, the Auditor cannot establish evidence that his inquiry is relevant to the
«issue”. Furthermore, the defendants all have a right not to be forced to be witnesses against

themselves pursuant to United States Constitution amendment 5.
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1I. Fifth Amendment Right of Defendants
The Fifth Amendment to the United States Constitution provides in pertinent part that no

person “shall be compelled in any criminal case to be a witness against himself.” This protection
exists primarily to “assure that an individual is not compelled to produce evidence which may
later be used against him as an accused in a criminal action.” Maness v. Meyers (1975), 419 U.S.
449, 461, 95 S.Ct. 584, 592, 42 L.Ed.2d 574, 585. The protection of this amendment applies in

any type of proceeding, whether civil, criminal, administrative, investigatory, or adjudicatory.
Maness, supra; Lefkowitz v. Turley (1973), 414 U.S. 70, 94 S.Ct. 316, 38 L.Ed.2d 274; Kastigar
v. United States (1972), 406 U.S. 441, 92 S.Ct. 1653, 32 L.Ed.2d 212. Further, as pointed out by
the United States Court of Appeals, Fourth Circuit, in United States v. Sharp (C.A.4, 1990), 920
F.2d 1167, 1170, the Fifth Amendment “applies not only to evidence which may directly support

a criminal conviction, but to ‘information which would fumish a link in the chain of evidence
that could lead to prosecution, as well as evidence which an individual reasonably believes could
be used against him in a criminal prosecution.’ ” (Quoting Maness, supra, 419 U.S. at 461, 95
$.Ct. at 592, 42 L.Ed.2d at 585.)

The Fifth Amendment protects the person against incrimination through compelled testimony
or other compelled acts having some testimonial character. The Fifth Amendment privilege is a
personal one, adhering to the person, and not to the information that may tend to incriminate him
or her. Couch v. United States (1973), 409 U.S. 322, 328, 93 S.Ct. 611, 616, 34 L.Ed.2d 548,
554; Fisher v. United States (1976), 425 U.S. 391, 96 S.Ct. 1569, 48 L.Ed.2d 39. The contents of

tax documents in a taxpayer's possession are not protected by the Fifth Amendment, regardless

of whether they may incriminate the taxpayer. However, in United States v. John Doe (1984),
465 U.S. 605, 612-613, 104 S.Ct. 1237, 1242, 79 L.Ed.2d 552, 560, the United States Supreme
Court addressed this issue and stated:

“Although the contents of a document may not be privileged, the act of producing the
document may be. [Fisher v. United States (1976), 425 U.S.] at 410 [96 S.Ct. at 1580-1581, 48
L.Ed.2d at 55). A government subpoena compels the holder of the document to perform an act
that may have testimonial aspects and an incriminating effect. Id.

« ‘Compliance with the subpoena tacitly concedes the existence of the papers demanded and
their possession or control by the taxpayer. It also would indicate the taxpayer's belief that the
papers are those described in the subpoena. Curcio v. United States, 354 U.S. 118, 125 {77 8.Ct.
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1145, 1150, 1 L.Ed.2d 1225, 1231] (1957). The ¢lements of compulsion are clearly present, but
the more difficult issues are whether the tacit averments of the taxpayer are both “testimonial”
and “incriminating” for purposes of applying the Fifth Amendment. These questions perhaps do
not lend themselves to categorical answers; their resolution may instead depend on the facts and
circumstances of particular cases or classes thereof.’ Id. [425 U.S.] at 410 [96 S.Ct. at 1581, 48
L.Ed.2d at 56].”

Ohio courts have determined under analogous circumstances, that administrative subpoenas
from the Ohio Auditor of State, to produce documents can violate a citizen’s Fifth Amendment
rights against self incrimination:

The Tenth district court of appeals in Oriana House v Montgomery, Auditor of State, 63

Ohio St.3d 260 (1991) that “Tax investigations such as the one here initiated against this appellee
are civil in nature. However, it is well recognized that they can and ofien do lead to criminal
charges for failure to report and pay taxes. United States v. Cates (D.Md.1988), 686 F.Supp.
1185; Mathis v. United States (1968), 391 U.S. 1, 88 S.Ct. 1503, 20 L.Ed.2d 381; see Couch v.

United States. supra; and Fisher v. United States, supra.”
The federal district court in United States v. Cates (D.Md.1988), 686 F.Supp. 1183, was
faced squarely with the issue of whether 1040 forms, W-2 forms, 1099 forms, employee's

earning statements, and records of deposit subpoenaed in a civil tax investigation fell “into the
categories of documents for which the act of production may be privileged” under Doe. Id. at
1191. The court in Cates held that production of the tax records was privileged, reasoning:

« If Cates were compelled to produce the summoned documents, the testimonial impact of
such production would amount to an admission of the existence of the documents and the
possession or control by Cates. See Fisher, 425 U.S. at 410, 96 S.Ct. at 1581 {48 L.Ed.2d at 56).
The production of a copy of Cates' 1040 forms would, for example, be evidence that Cates
possessed and failed to file a tax return for the years in question. Producing copies of W-2 forms
would be evidence of evasion as he would be acknowledging the existence and possession of
such information from which he should have determined his tax liability. Deposit slips may well
be similarly incriminating. In other words, the compelled production of the documents sought
would be evidence of Cates' knowledge of his income and failure to report and pay taxes on the
same. Accordingly, the Fifth Amendment privilege was properly asserted by Cates.... ” Id. at
1193.
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As stated previously, the Fifth Amendment's protection against self-incrimination applies
to any type of proceeding whether civil, criminal, administrative, investigatory or adjudicatory.

Mathis. supra: Maness v. Meyers, supra. And it applies not only to evidence which may directly

support a criminal conviction, but also to information which may furnish a link in the chain of
evidence that could lead to prosecution, Hoffman v. United States (1951), 341 U.S. 479, 71 S.Ct.
814, 95 L.Ed. 1118. Thus, the privilege has been found to apply in IRS investigations of civil tax

liability due to the potential that such investigations have for leading to criminal prosecutions.
Mathis, supra; Cates, supra; United States v. Sharp, supra.

The privilege against self-incrimination may not be invoked merely by asserting that the
information sought by the government may in a general sense be incriminatory. Whether there is
a sufficient hazard of incrimination is a question for the court which is asked to enforce the
privilege. Sharp, supra, at 1170; Hoffman, supra.

In the case at bar, this court should review the facts before it, and the applicable law of

United States v. Cates, supra, and determine: whether the production of plaintiffs’ accounting

records presents a significant hazard of incrimination that would involve the Fifth Amendment
privilege.

At least one federal appellate court has addressed the question of whether certain information
is so incriminating in nature as to invoke the privilege against self-incrimination. The court in
United States v. Sharp, supra, set forth the inquiry as follows: “Tn making this determination, a
court asks essentially two things. The first is whether the information is incriminating in nature.
This may appear in either of two ways. It may be evident on its face, in light of the question
asked and the circumstances of its asking. ... If it is so facially evident, that ends this inquiry. If
it is not, the person asserting the privilege may yet demonstrate its incriminating potential by
further contextual proof. ... If the incriminating nature of the information is established by either
route, there remains the question whether criminal prosecution is sufficiently a possibility, all
things considered, to trigger the need for constitutional protection. As to this, the proper test
simply assesses the objective reasonableness of the target's claimed apprehension of
prosecution. ... * (Citations omitted.) 1d. at 1170-1171.

Reasonably applying the above standards in this case, the trial court should find that although
the plaintiffs are involved in a civil proceeding, the information obtained by forcing them to

produce certain records would violate their Fifth Amendment rights.
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WHEREFORE, for the above and foregoing reasons, Plaintiffs respectfully request, this
Honorable Court, issue a temporary and preliminary, and permanent injunction, quashing the
administrative subpoena from the Auditor of State and issue a declaratory judgment that the
plaintiffs need not respond to the subpoena nor produce the requested documents.

7l
((

M¥ehdel J. McGek, #0 ~—7
HARRINGTON, NOPPE & Ml LL,LTD.

08 Main Avenue, S.W., Suite 500
Warren, OH 44481
Tel. 330-392-1541
Fax 330-394-6890

Email: MMcgee@hhmlaw.com
Attorney for Plaintiff

INSTRUCTIONS FOR SERVICE
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November 16, 2015

Mike McGee, Esq.

Harrington, Hoppe & Mitchell, Ltd.
108 Maine Avenue, SW

Suite 500

Warren, Ohio 44481

Re: Dominic Marchionda

Dear Mr. McGee:

Dave Yost - Auditor of State

Please find enclosed courtesy copies of the subpoenas that have been issued regarding the above-

captioned individual.

If you have any questions, please feel free to contact me at 614-728-7268.

Sincerely,

/

Cheryl S. Gray g‘

Public Integrity Assurance Team
Administrative Assistant

8B East Broad Street, Columbus, Ohio 43215
Phone: 614-466-£514 or 800-282-0370
www.ohioauditor.gov




Dave Yost - Auditor of State

November 16, 2015
V1A Certified Mail
Dominic Marchionda
7886 Via Afillio
Poland, Ohio 44514

RE:  Service of Subipoena Duces Teewn on Dominic Marchionde
Dear Mr, Marchionda;
Attached is a Subpoena Duces Tecum.
Please complete the Subpoena on the bottdm portion of page qne by writing in the date you received
fhe ariginal for serving; the time, date and address where the. subpoena was served; and sign your
name on the tine indicated, ensuring that all information fs clear on the. copies in the carbon packet.
Please return the yellow and pink copies (ppges 2 and 3 of the carboi packet) of the Subpoena ta. me
atthe Legal Division, 88 East Broad Street, 9th Floor, Columibus;Ohio, 43216, in the self-addressed,
stariped envelope provided.
Please provide a certification of the records upon compliance with the subpoena.

If you should have any guéstions, please.do not hesitate to contact e at the number listed below, or
contact Chris A. Rudy, Fraud Investigator-at (330) 949-6334 or carudy@ohioauditor.gov.

Sinterely,
Dave Yost
Auditor of State
5 . i
L)
ﬂ? (ir‘e%of % } wﬁé- 4
Robert F, Smith

Deputy Chief Legal Counsel
Public Integrity Assurance Team
Direct: (614) 728-7100

ot:  Chris A. Rudy, Fraud Investigator
0302

BB [ast Broad Strept, Columbys, Shin 43215
Plione: 614-466-4514 or §00-282-0370
www.phicauditor.gov




SUBPOENA

Duces TECcUM
STATE OF GQHIO, 3
COUNTY OF FRANKLIN, 8S: :
DAVEYOST . INTHE MATTER OF THE AUDITOR OF STATE
. Investigation OF:
City of Youiigstawn
:  Mahonliig County, Olio’
TO; Dominic Marchionda :
7886 Via Atillio. :
Poland, Ohi¢- 44514

BY AUTHORITY OF SECTION 117,18 OF THE OHIO REVISED CODE;

You are hersby direcied to appear before me and/or iy designated representative at 12500 o'Giock: p.., on the 30th day of
November, 2016, at the Office of thie Auditor of State, Chris A. Rudy, Fraud [nvestigator, Public Integrity Assurance
Team, 88 East Broad Street, 9th Figor; Columbus; Ohlo 43215, then and there to give testimony and 4o produce the following
books, records, docaments or other items, Whichi are tn your custody or under your control:

SEE ATTACHED,

You will not be obligated to appear as stated aboye provided fhat the subpoenzed dosuments are delivered to.Chris A. Rudy,
Fraud tnvastigator at the nddress stated above on or before November.30, 2015, Please call Chris A. Rudy, Fraud Investigator
at(330) 949-8334 or carudy@phloauditor.gov when the documents are ready.

YOI WILL PLEASE TAKE NOTE:
Section 9.§4 of the Ohip Revised Code provides that “Any person appearing bs a witiiess before aoy public official, depastment board,
bureau, cormission, sgency of Tepresentative thereof, in any adtialstrative of exccutive proceeding or investigation, puiblic or private, if

he so.requests, shaft be permitted to be accompanied, represented, and advised by an attorney, whose participation in the hearing shall be
limiped 1o the protecfion of the rights of the witness, and who may notexamine or cross-examine witnesses, and the witness shajl be

advised o his right1o counsel before he Is interrogated.”
A Y Ay // f

Wimess my hand at Columbus, Ohio, this @ w'day ofMﬁ.zms.
ROBERT F. SMITH

Deputy Chief Legal Counsel

7 ; Lo % Chee S, Public Integrity- Assurance Team '
. Kf y $x e o m%ﬁﬂw State-of Ohio, Auditor oF Stats \
B S s Exgires O7:24-20%% Bast Broad Straet, 9th Floor

Columbus; Ohio 43216-1140

Received this. Writ __, 2015, and served the same on.
(dats of service) {name of Individual served)
the within-named witness at grclock .m., on 2018,

Eaiteabonship o ingividual served)

at

(address of sefvice)

by delivering to and leaying with Jiim/her pérsoniaily a true and correct original hereof.
9303 '

-{Islgnature of servlng party)




SUBPOENA
Ducgs TECUM

The subpoenaed party, Dominic Marchionda is directed to produce for
inspection and copying any and all original documents in its possession or control, oF in
the possession or control of Dominic Marchionda agents, subsidiaries, or affiliated
companies, partnerships or firms, that were obtalned, collected, copled, created, written,
generated, read, reviewed, analyzed or used in any fashion, whether directly or
indirectly, by Dominic Marchionda, and any of its pariners, shareholders, officers,
employees and/or agents;

In order to complete our review of documents related to the
Investigation of City of Youngstown, we are roquesting the following
documents, including but not limited fo:

1. Any and all supporting documentation for the lfisted projects.
Please provide invoices from all contractors supporting the
expenditures of all of the grant monies awarded by the City of
Youngstown. To reiterate, the projects we are inquiring about
are:

4. U.S. Campus Suites, LLC - the student housing facility
adjacent to the Campus of Youngstown State University on
the property described in the below listed agreement.

a. The grant for U.S, Campus Suites, LLC stipulates the
“Grant shall be used by the Developer for improvement to
the waterline serving the Property and any related
installations, Improvements, onhancements, andfor
upgrades to the plumbing and/or water system that may be
necessary for Developer to complete the project as
planned.”

2. Erfe Terminal Place, LLC - the student housing facility
located at the Erie Terminal Building located at 112 W.
Commerce Street, Youngstown, OH.

a. The grant for Erie Terminal Place, LLC requires the "Grant
shall be used by the Developer for improvement to the
waterline serving the Property and any related installations,
improvements, enhancements, and/or upgrades fo the
plumbing andlor water system that may be necessary for
Developer to complete the project as planned.
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3. Wick Properties, LLC - the former Wick Building locatad at
34 W. Federal Street, Youngstown, OH.

a. The Grant funds shall be paid to Developer upon receipt of
paid involces submitted by Developer to City for the
Project.” The grant for Wick Propertias, LLC stipulates
the "Funds shall be made on a reimbursement basis after
City receives appropriate documentation of the expenditure
of funds by Developer for sanitary and storm water sewer
and water service expenses to the Project In the
alternative, City will provide funds by a check Issued jointly
to the Developer and a contractor providing sanitary and
storm sewer Infrastructure and water service improvements
to the project site upon submission of an Invoice from
contractor.”

. The Auditor of State reserves the right to request further
documentation based on the response fo the itoms identified
after our review.

For the purpose of the subpoena duces tecum, the term “document’ or
“docurments” shall be defined to the broadest extent permitted by Rule 34 of the Ohlo
Rules of Civil Procedure and includes, whenever applicable and without limitation, the
original (absent the original, a copy) of magnetically, opficailly, visually or aurally stored
or produced, including, but not limited to, letters; correspondencs; memoranda;
telegrams; notes; reports; compilations; data; notebooks; laboratory notebooks; working
papers; spreadsheets; graphs; charls; biueprints; books: pamphlets; brochures;
circulars; manuals; instructions; ledgers; drawings; including engineering, assembly and
detalled drawings, sketches; photographs; diaries; salaes literature; advertising iiterature;
agreemenis; minutes; and sound repreductions; printout sheets; summaries of records
of felephone conversations, personal conversations or interviews; and any and ail other
writings, typings, printings, drafts, coples andfor mechanical, magnetic, optic or
photographic reproductions or recordations thereof in the possession, custody or control
of Dominic Marchionda, or known to Dominic Marchionda. “Document’ or
*documents” also includes all opies which are not identicai to the originals, such as
those bearing marginal comments, alterations, notes or other notations not present on
the original document as originally written, typed or otherwise prepared.

For the purposes of this subpoena duces fecum, the term “original” shall have the
same meaning as in Rule 1001(3) of the Ohlo Rules of Evidence and shall also include
any duplicates, as that term Ie defined in Rulg 1001(4) of the Ohio Rules of Evidencs, of
any documents the originals of which are not in the possession of Dominic
Marchionda.




If you have any questions, please contact Chris A. Rudy, Fraud

investigator, at (330) 949-6334 or carudy@ohioauditor.gov.

& i




Dave Yost - Auditor of State

MNavember 16, 2013

VIA U.S CERTIFIED MAIL

Erie Termiual Place, LLC
7886 Via Atillic
Poland, Chio- 44514

RE:  Servioe of Subpoena Duces Tecum on Erie Terminal Place, LLC
Dear Records Custodian:
Attached is & Subpoena Duces Tecum.

Vo aye hereby Ordered ot to disclose thi existence of this subpoena or your compliance
therewith to any person ofher than another employee or agent for Erie Taminal Place, LLC
who is a necessary party. to comply with the terms of this subpoena.

Please complets the Subpoena on-the bottom portion of page ane by writing inthe date you received
the original far serving; the time, daté and address wheve the subpoena was served; and sign your
namie on the line indicated, ensucivg that il information is clear on the copies in the carbon. packet.
Please return the yellow and pink copies {pages 2 and 3 of the carbon packet) of the Subpoena to me
at the Legal Division, 88 East Broad.Strest, 9th Floor, Columbus, Ohio, 432186, in the self-addressed,
stampéd envelope previded.

‘Please provide a certification of the records upon compliance with the subpoena.

if you should have any questions, please do not besitate to contact me at the number listed below, OF
confact Chris Rudy, Fraud Investigator at (330) 949-6334 or carudy@ohioauditor.gov.

Sincerely,

Dave Yost
Auditor of State

J]-Lok"‘-p{ ‘j: P /‘](’\,'wﬁ

Deputy Chief Legal Counsel
Public Integrity Assurance Team
Direct: (614) 728-7100

ce:  Chris Rudy, Fraud Investigator
0304

88 Esst Broad Street, Columbus, Chig 43218
Phone; 614-466-4514 or 800-282-0370
www.ohioauvditor.gov




SUBPOENA

DyCES TECUM
STATE OF OHIO,
COUNTY OF FRANKLIN, §8: :
DAVE YOST +  IN THE MATTER OF THE AUDITOR OF STATE
: Investigation OF:
+  City of Youngstown,
Mahoning County, Ohic
TO: Erie Terminal Place, LLC
7886 Via Atillio, :
Poland, Ohio 44514 :

37 AUTHORITY OF SECTION 117.18 OF THE OHIO REVJSED CODE:

You zje hereby directed to apprar before! me and/or my desfpiated representative at 12:00 o’clock p.m., on the 30th day of
November, 2015, at the Office of the Auditor of Stats, Chris Rudy, Fraud Investigator, Public Integrity Assurance Team,
88 East Broad Streel; 9th Floor, Columbus, Ohig 43215, then and there:to'give testimony and. to produce the following books,
records, documents or-ather frems, which are in-your custody of under your control:

SEEATTACHED.

You will wot be obligated to appear as stated abave provided that the subpoenaed documents rédellvered to Ctiris Rudy, Fraud
Investigator at the address sfated above on or before Noveniber 30, 2015, Pleasé call Chris Rudy, Fraud investigator at (330)
945-8394 or carudy@ohloauditor.gov when the dotwments are ready.

¥OU WILL PLEASE TAKE NOTE:

Section 9.84 of the Ohio Reviged Coda provides thats “Any person appearing 3s & witness before any public official, department board,
bureau, cothimission, ¥gency or tepresentative thereaf, in eny administrative or exccutive proceeding.or inyestigation, public or private, if
he o Tequests, shall ¢ permitted to be accohipanied, represented, and advised by an attoraey, whose participation in the hearing shall be

limited to the protection. oF the rights.of the Witness, and who may net-bxamine or cross-sxamine witnesses, and the witness shali be
advised of his Tiglit to counisel before he s interrogated.”

Witness my'hand ar Coluthbus, Ohlo, this / é%

“dayof ;’ﬂ“','u_‘. 01

| ﬂ)&-{mﬁ}jxw(/ ?

8.Cray Deputy Chief Legal Counsel
mMM o Qg Public Integrity Assurance Team

: 5" 5 My Coinrmission Excires 07-24 @ te of Qhio, Anditor of State
j My ) L2 Eest.Broad Street, Gth Floor
Coluribug, Ohio 43216-1140

70 BECOMPLETED DY INDIIOUAL SERYING SUBPOENA:

Received this Writ , 2015, and sefved the same on
{date of servicé) (name of Individual servad)

the within-named witness at -g"clock .m., on. 2015

{ielrealonshp, of indwidual Sserved)
at

{oddress of Barvice)

by délivering to and leaving with him/her personally a true and corréct original hiereof.
0304

(signature of seming pary).




SUBPOENA
DUCES TECUM

The subpoenaed parly, Erie Terminal Place, LLC Is directed to produce for
inspection and copying any and all original documents in its possession or control, or in
the possession or control of Erie Terminal Place, LLC agents, subsidiaries, or affifated
companies, partnerships or firms, that were obtained, collected, copied, created, written,
generated, read, reviewed, analyzed or used In any fashion, whether directly or
indirectly, by Erie Terminal Place, LLC, and any of its pariners, shareholders, officers,
employees and/or agents;

In order to complete our review of documents related to the
Investigation of City of Youngstown, we are requesting the following
documents, including but not limited to:

.- Anyand all supporting documentation for the listed projects. Please
provide involces from all contractors supporting the expenditures of
all of the grant monies awardéd by the City of Youngstown. To
reiterate, the projects we are inquiring about are:

1. U.S. Campus Suites, LLC -the student housing facility adjacent to
the Campus of Youngstown State University on the property
described In the below listed agreement.

a, The grant for U.S, Campus Suites, LLC stipulates the “Grant
shall be used by the Developer for Improvement to the
wateriine serving the Property and any related Installations,
improvements, enhancements, andlor upgrades to the
plumbing andior water system that may be necessary for
Developer to complete the projoct as planned.”

2. Erie Terminal Place, LLC - the student housing facility focated at
the Erle Terminal Building located at 112 W. Commerce Street,
Youngstown, OH.

a. The grant for Erie Terminal Place, LLC requires the "Grant
shall be used by the Developer for improvement to the
waterline serving the Property and any related installations,
improvements, enhancements, andfor upgrades to the
plumbing andfor water system that may be necessary for
Developer to complete the project as planned.
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3. Wick Properties, LLC - the former Wick Building located at 34 W.
Federal Street, Youngstown, OH.

a. The Grant funds shall be paid to Developer upon receipt of
paid invoices submitted by Developer to City for the Project.”
The grant for Wick Properties, LLC stipuiates the "Funds shall
be made on a reimbursement basis after Clty receives
appropriate documentation of the expenditure of funds by
Developer for sanifary and storm water sewer and water
service expenses fo the Project. In the altornative, Clty will
provide funds by a check issued Jointly to the Developer and a
contractor providing sanitary and storm sewer Infrastructure
and water service improvements to the project site upon
submission of an Invoice from contractor.”

in. The Auditor of State reserves the right to request further
documentation based on the response to the items identified after
our review. .

For the purpose of the subpoéna duces tecurm, the term “document’ oF
“documents” shall be defined o the broadest extent permitted by Rule 34 of the Ohio
Rules of Civil Procedure and includes, whenever applicable and without limitation, the
original (absent the original, & copy) of magneticaily, optically, visually or aurally stored
or produced, including, but not limited to, leiters; correspondence; memoranda;
telegrams; notes; reports; compilations; data; notebooks; laboratory notebooks; working
papers; spreadsheets; graphs; charts; blueprints; books; pamphlets; brochures;
circutars: manuals; instructions; ledgers; drawings; including engineering, assembly and
detatled drawings, sketches; photographs; dlaries: sales literature; advertising literature;
agreaments; minutes; and sound reproductions; printout sheets; summaries of records
of telephene conversations, personal conversations or interviews; and any and all other
writings, typlngs, printings, drafts, coples andlor mechanical, magnetic, oplic or
photographic reproductions or recordations thereof In the possession, custody or control
of Erie Terminal Place, LLC, of known to Erie Terminal Place, LLC. “Document” or
“documents” aiso includes all coples which are not identical to the originais, such as
those hearing marginal comments, aiterations, notes of ather notations not present on
the original document as originally written, typed or otherwise prepared,

For the purposes of this subpoena duces tecum, the term “original’ shall have the
same meaning as in Rule 1001(3) of the Ohio Rules of Evidence and shall also include ‘
any duplicates, as that term is defined in Rule 1001{4) of the Ohlo Rules of Evidence, of

any documents the originals of which are not in the possession of Erie Terminal Place,
LLC.

if you have any questions, please contact Chris Rudy, Fraud Investigator,
at (330) 949-6334 or carudy@ohicauditor.gov. :




- Dave Yost « Auditor of State

November 16, 2015
Y14 U.S CERTIFIED MAIL

U.S. Campus Suites, LLGC
16 Wick Avenue, Suite 100
Youngstown, Ohio 44503

RE:  Service of Subpoena Duces Teenr on U.S. Campus Suites, L1.C
Dear Records Custodian:
Attached s a Subpoena Duces Tecum.

You are hereby Ordered not fo- disclose the existence of this subpoena. o your compliance
therewith t6 any person other than another employee or agent for U.B. Carpus Suites, LLC
who is a iecessary party to comply withi the ternis of this subpoens. :

Please complete the Subpoena on fhe boftom portion of page one. by writing in the date you received
the original for serving; the time, date ard address where the subpoena was served; and sign your
name on the fin indicated, ensuring that all informetion is clear on the copies in the carbon packet.
Please return the yellow-and pink copies (pages 2 and 3 of the carbon packet) of the Subpoena to me
at the Legal Djvision, 88 East Broad Streef, 9th Floor, Columbus, Ohio, 43216, in the self-addressed,
stamped envelope provided.

Please provide a certification of fhe records upon corripliance with the subpoena.

If you should have any questions, please do not hesitate: to contact me at the number listed below, or
contact Chris Rudy, Fraud Investigator at (330) 949-6334 or carudy@ohioauditor.gov.

Sinceiely,

Pave Yest
Auditor of State

ket §. fo bl

Rubert F. Smith

Deputy Chief Legal Connsel
Public Integrity Assucance Team.
Direct: (614) 728-7100

ce:  ChrisRudy, Fraud Investigator
‘0303

88 East Broad Stroet, Columbus, Ohia 432135,
Phone: 614-466-4514 or 800-262-0370
wwivokicauditor.gov




SUBPOENA

Duces TEcuM
STATE OF OHIO, :
COUNTY OF FRANKLIN, 8S8: :
DAVE YOST . IN THE MATTER OF THE AUDITOR OF STATE
:  Investigation OF:
:  Gity af Youngstown
. Mehoning County, Ohio
TO: U.S.Campus Suites, LLC ;
46 Wick Avenue, Suite 100 .

Youngstown, Ohio 44503 :

BY AUTRORITY OF SECTION 177.18 OF THE-OHIO REVISED CODE:

You are hereby directed to appear before me andfor my designated representative af 12:00 o'clock p.m., on the 36th day of
Noyember; 2015, at the Office of the Auditor:of State, Chris Rudy, Fraud ltivestigator, Public Intogrity Assurance Team,
88 East Broad Street, Sth Floor, Columbiis; Ohio 43215, then and there to give: testimony and to produce the fotlowing books,
records, documents-or other jtems, which are Inyour-custody or prider your control:

SEE ATTACHED.

You wiil not be obtigated t sppear as stated aboye provided that the subpoenaed documents are delivered to Shris Rudy, Fraud
:l;west!gawr at the addréss sfated above on or Befare November 30,2015, Please call Chris Rudy, Fraud inivestigatar at (330}
049-6334 or carudy@ohloauditor.gov when the docurhents are ready.

YU WILL PLEASE TAKE NOTE:

Seofion 9.84 of the Olilo Kevised Code providss that: “Any person sppeearing as a witness before any public official, department board,
bureay,. chmifiisgion, agency or representative thereof, in any administrative or executive proceeding or investigetion, public or private, if
he so Tequests, shalkbe permitted to be: sccompanied, represented, and advised by an dttorey, whose participation in the hearing shall be
limited to the protection of the rights of the witness, and who may not exgmine o trossexamine witncssés, and the witness shall be
advised of his rightto counsel before he is Intarrogaied.”

Witness my hand at Columbus, Qhio, this / Ma‘y o’f_%%éﬂ?ﬂ 15. .
o . 2
AR il

ROBERT F. SMITH

i Deputy Chief Legal Counsel
W%m% Public lntegrity Assurance Team
M&‘mmmﬁ@iﬂe of Ohio, Auditor of State
§ East Broag Steet, 9th.Floor
Columbus, Giilo43216-1140
T L RGHPLETED B HBTOVALSERVING SUBPOEUE )
Received this Writ ~, 2015, and served the same on
{data of service) (name,of ndlvklual served)
thig within-named witness at s'clack .m,, on , 2015

(litle/retationatiip of Jodividual served)

at

(address of servite}

by delivering:to.and leaving with himi/het personally a true and gorrett original hereof.
0303

Teignalura of serving party)




SUBPOENA
DucEs TECUM

The subpoenaed party, U.S. Campus Sultes, LLC Is directed to produce for
inspection and copying any and all original documents In its possesslon or conirol, or in
the possession or control of U.S. Campus Suites, LLC agents, subsidlaries, or
affiliated companies, partnerships or firms, that were obtalned, collected, copled,
created, written, generated, read, reviewed, analyzed or used in any fashion, whether
directly or Indirectly, by U.S. Campus Suites, LLC, and any of its partners,
shareholders, officers, employees and/or agents;

In order to complete our review of documents related to the
Investigation of City of Youngstown, we are requesting the following
documents, including but not limited to:

L. Any and all supporting documentation for the listed projects.
Please provide invoices from ali contractors supporting the
expenditures of all of the grant monles awarded by the City of
Youngstown. To relterate, the projects we are inquiring about
are:

1. U.S. Campus Suites, LLC - the student housing facility
adiacent to the Campus of Youngstown State University
_ on the property described in the below listed agreement.

a. The grant for U.S. Campus Suites, LLC stipulates the
vGrant shall be used by the Daeveloper for
improvement to the waterline serving the Property
and any related installations, improvements,
enhancements, andior upgrades to the plumbing
and/or water system that may be necessary for
Devaloper to complete the project as planned.”

2. Erle Terminal Place, LLC - the student housing facllity
located at the Erle Terminal Building located at 112 W.
Commerce Street, Youngstown, OH.

a. The grant for Erle Terminal Place, LLC requires the
vGrant shall be used by the Developer for
improvement to the waterline serving the Property
and any related installations, improvements,
enhancements, and/or upgrades to the plumbing
andfor water system that may be necessary for
Developer to complete the project as planned.




3. Wick Properties, LLC - the former Wick Building located
at 34 W. Federal Street, Youngstown, OH.

a. The Grant funds shall be paid to Developer upon
receipt of paid invoices gsubmitted by Developer to
City for the Project.” The grant for Wick Properties,
LLC stipulates the "Funds shall be made on a
relmbursement basis after City receives appropriate
documentation of the expenditure of funds by
Developer for sanitary and storm water sewer and
water service oxpenses to the Project. In the
alternative, City will provide funds by a check Issued
jointly to the Daeveloper and a contractor providing
ganitary and storm sewer infrastructure and water
service improvements to the project site upon
submisslon of an involce from contractor.”

. The Auditor of State reserves the right to request further
documentation based on the response to the itoms identified
after our review.

For the purpose of the subpoena duces tecum, the term “document’ or
“documents” shall be defined to the broadest extent permitted by Rule 34 of the Ohio
Rules of Civll Procedure and includes, whenever applicable and without limitation, the
original (absent the original, a copy) of magneticaily, optically, visually or aurally stored
or produced, including, but not limited to, lettars; comespondence; memoranda;
telegrams; notes; reports; compllations; data; notebooks; laboratory notebooks; working
papers; spreadsheets; graphs; charts; “blueprints; books: pamphlets; brochures;
circulars; manuals; Instructions; ledgers; drawings; including engineering, assembly and
detalled drawings, sketches; photographs; diaries; sales literature; advertising literature;
agresments; minutes; and sound reproductions; printout sheets; summaries of records
of telephone conversations, personal conversations or interviews; and any and all other
writings, typings, printings, drafls, copies andlor mechanical, magnetic, optic or
photographic reproductions or recordations thereof in the possession, custody or control
of U.S. Campus Suites, LLC, or known to U.S. Campus Suites, LLC. “Document” or
“documents” also includes all coples which are not identical to the originals, such as
those bearing marginal comments, alterations, notes or other notations not present on
the original document as originally written, typed or otherwise prepared.

For the purposes of this subpoena duces tecum, the term “original” shalt have the
same meaning as in Rule 1001(3) of the Ohlo Rules of Evidence and shall also include
any duplicates, as that term is defined in Rule 1001(4) of the Ohio Rules of Evidence, of
any documents the originals of which are not in the possession of U.S. Campus Suites,
LLC.




If you have any questions, please contact Chris Rudy, Fraud Investigator,
at (330) 948-8334 or carudy@ohioauditor.gov.




Dave Yost - Auditor of State

November 16, 2015
VE4 U.8 CERTIFIED MAIL

Wick Propérties, LLC
7886 Vig Atillia
Poland, Ohio 44514

RE:  Serviceof Subpoena Duces Tecum on Wick Properties, LLC
Dear Records Custodiaii:
Attached Is a Subpoeta Duces Teocun.

You are hereby Qrdered not to disclose fhe existence of thig subpoena or your compliance
therewith t0.any person other than another employee or agent for Wick Properties, LLC who
i a.pecessary party to comply with the terms of this subpeena.

Please comiplete the Subpoena on the bajtom portion of page one by wrifing in the date you received
the original for'serving; the time, date.and address whese the subpoeria. was served; and sign your
name on the line indicated, ensuring thet all information ik cledr on the coples in the carbon packet.
Please retyrn the yelfow and pink copies (pages 2 and 3 of the carbon packet) of the Subpoena.to me.
at the Logal Division, 88 East Broad Street, 9th Floor, Columbus, Ohio, 43216, in the selfeaddressed,
stamped envelope provided.

Please pravide a certification of the records upon compliance with the subpoena.

If you should have any questions, please do not Hesitate to contact mie at the number listed below, or
contact Chris Rudy, Fraud Investigator at (330)949-6334 or carudy@ohioauditor.gov.

Sincerely,

~ Dava Yost
Auditor of State

.fj] i
A 2 ]

J h‘{‘n&f { /—/ nedf
Robert F. Smith

Deputy ‘Chief Legal Counsel

" Publc Tritegrity Assurance Team
Direct: (614) 728-7100

ct:  Chris Rudy, Fraud Investigator
0305

98 East Broad Street, Columhms, Ohie 43215
Phone: 614-466-4514 or §00-282-0370
wwwohigauditor.gov




SUBPOENA

DUcCES TECUM
STATE OF OHIO, ;
COUNTY OF FRANKLIN, 88: ¢
DAVEYOST : IN THE MATTER OF THE AUDITOR QF STATE
: Investigation OF:
City of Youngstown
. Mahoning County, Obio
TO; Wick Properties, LLC .
7688 Via Atillic :
‘Poland, Ohio 44514 :

BY AUTHORITY OF SECTION 117.18.OF THE OHIO REVISED CODE:

You are hereby ditected to appear before me andfor my desigpated representative ak 12:00 o'clock p.m., on the apth day of
Noveémber, 2015, at tha.Office: of the Audltor of State, Chris Rudy, Fraud lnvestigator, Public. Integtity Assurance Team,
€8 East Broad Street, 5th Floog, Columbus, Qhio 43215, then and there to_give testimory and’to produce: the foliowing books,
recardis, documents or other jtems, which are in your custody of under your:control:

SEE ATTACHED.

You will not beiobligated to appe.jr g stated above provided {lat {hié subpoenaed documents are delivered to Ghyis Rudy, Fraud
investigator at the-address stated above on or before Novémber 30,2015, Please calf Chris Rudy, Fraud Investigator at (330)
949.8334 or carudy@chipauditor.gov when the documents are. ready:

YOU WILL PLEASE TAKE NOTE:

Section 9.84 of'the Ohio Revised Code: provides that: “Any person appearing #3 8 wilness before any public official, department board,
bureau, commission, agency or representative theréof, i any ‘administrative or executive proveeding or nvestigation, public or private, if
he 5o requests, shall be permitted to be: accompanied, represented, end advised by an attomey, whose participation in the hearing shall be
Timited to the pratéption of the rights of the witness, and who may not examine or cross-examine witnesses, and the witness shall be

advised of his right to counsel before he is interrogat e
Witness my hand atGolumbus, Ohio, thiy /é day of £ 1008ukit 42

015,
) - 4
ﬂtﬁa/t I /JT»«JU
ROBERT ¥. SMITH
Chend S Deputy Chief Legal Counsel
L ooy pe o Public Integrity Assurance Team
W%@h tate of Oltio, Auditor of State

Bast Biciad Stréet, 9t Floor
Columbus, Ohjo 432161140
+7 BEGGRFLETED BY IOTTI0UAL SERYING SUBFOER:
Received this Wiit ~, 2015, and servéd the same on
{date of.sarvice) Tname of individuat senved}
the withinsnamed witness at g*clack Jm., on L, 2015

(e reiationiship of nivigual Served).

at

(address of seivice)

by delivering fo and Jeavitig with him/her personally a true and torrect original hereof.
U30s

(signalureiof sarving party)




generated, read, reviewed, analyzed or used in any fashio
indirectly, by Wick Properties, LLC, and any of iis partners,

The subpoenaed party, Wick Properties,
inspection and copying any and all original documents in its possession or control, orin
the possession or control of Wick Properties,
companies, partnerships or firms, that were obta

SUBPOENA
Duces TEcUM

employees and/or agents;

\

In order to complete our roview of documents related to the
Investigation of City of Youngstown, we are requesting the following
documents, including but not limited to:

Any and all supporting documentation for the listed projects.

Please provide invoices from all contractors supporting the
expenditures of ail of the grant monles awarded by the City of
Youngstown. To reiterate, the projects we are Inquiring about are:

1.

U.S. Campus Suites, LLC - the student housing facility
adjacent to the Campus of Youngstown State University on the
property described in the below listed agreement.

The grant for U.S. Campus Suites, LLC stipulates the
*Grant shall be used by the Developer for Improvement
to the waterline serving the Property and any related
installations, Improvements, enhancements, andlor
upgrades to the plumbing and/or water system that may
be necessary for Developer to complete the project as
planned.”"

Erie Terminal Place, LLC - the student housing facltity located
at the Erie Terminal Buliding located at 112 W. Commerce
Street, Youngstown, OH.

The grant for Erie Terminal Place, LLC requires the
"Grant shall be used by the Developer for improvement
to the wateriine serving the Property and any related
installations, Improvements, enhancements, andfor

. upgrades to the plimbing and/or water system that may

be necessary for Developer to complete the project as
planned.

LLC ie directed to produce for

LLC agents, subsidiaries, or affiliated
Ined, collected, copied, created, witten,
n, whether directly or
shareholders, officers,




3. Wick Properties, LLC - the former Wick Building located at
34 W. Federal Street, Youngstown, OH.

a. The Grant funds shall be paid to Developer upon receipt of
paid invoices submitted by Developer to City for the
Project.” The grant for Wick Properties, LLC stipulates
the "Funds shall be made on a reimbursement basis after
City receives appropriate documentation of the expendifure
of funds by Developer for sanitary and storm water sewer
and water servico expenses to the Project. In the
alternative, City will provide funds by a check issued jointly
to the Developer and a contractor providing sanitary and
storm sewer Infrastructure and water service improvements
to the project site upon submission of an invoice from
contractor.”

I The Auditor of State reserves the right to request further
documentation based on the response to the items identified after
our review.

For the purmpose of the subpoena duces lecum, the term *document” or
“documents” shall be defined to the broadest extent permitted by Rule 34 of the Ohio
Rules of Civil Procedure and Inciudes, whenever applicable and without fimitation, the
original (absent the original, a copy) of magnetically, optically, visually or aurally stored
or produced, including, but not limited fo, letters; correspondence; memoranda;
telegrams; notes; reporis; compilations; data; notebooks; laboratory notebooks; working
papers; spreadsheets; graphs; charls; blueprints; books; pamphiets; brochures;
circulars; manuals; instructions; ledgers; drawings; including engineering, assembly and
detalled drawings, sketches; photographs; dieries; sales literaturs; advertising literature;
agreements; minutes; and sound reproductions; printout sheets; summaries of records
of telephone conversations, personal conversations or interviews; and any and all other
writings, typings, prinfings, drafis, coples and/for mechanical, magnetic, optic or
photographic reproductions or recordations thereof In the possession, custody or control
of Wick Properties, LLG, or known -to Wick Properties, LLC. “Document” or
*documents” also Includes all copies which are not identical to the originals, such as
those bearing marginai comments, alterations, notes or other notations not present on
the original docurnent as originally written, typed or otherwise prepared.

For the purposes of this subpoena duces fecum, the term *original’ shall have the
same meaning as in Rule 1001(3) of the Ohio Rules of Evidence and shall also include
any duplicates, as that term is defined in Rule 1001(4) of the Ohio Rules of Evidence, of

any documents the originals of which are not in the possession of Wick Properties,
LLC,

If you have any questions, please contact Chris Rudy, Fraud Investigator,
at (330) 949-6334 or carudy@ohioauditor.gov.




